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LABOR RELATIONS: FEATHERBEDDING AS UNFAIR
PRACTICE UNDER THE TAFT-HARTLEY ACT
American Newspaper Publishers Association v. National Labor
Relations Board, 345 U.S. 100 (1953)
For many years petitioner's members had incorporated "bogus"
typesetting, provisions into their printing contracts. In 1947, after
the passage of the Taft-Hartley Act,2 petitioner filed a complaint with
the National Labor Relations Board alleging that bogus typesetting is
an unfair labor practice under Section 8 (b) (6) of the act. A field examiner's recommendation for dismissal of the complaint was upheld
upon appeal to the full Board;3 the Board's decision was affirmed by
a circuit court of appeals. 4 On certiorari from the United States
Supreme Court, HELD, "bogus" typesetting is not an exaction as defined in the Taft-Hartley Act. Judgment affirmed, Chief Justice Vinsofh
and Justices Clark and Douglas dissenting.
Featherbedding may be roughly defined as the employment of more
workers than the employer wishes or needs to perform a particular
job; it is the result of concerted demands by employees coupled with
threats of concerted employee action.5 Encompassed within this
definition are situations in which work is done only for the purpose
of providing employment, that is, the labor performed does not produce a work result even remotely useful to the employer. During
the interval between the passage of the Wagner Acts in 1935 and the
enactment of the Taft-Hartley Act in 1947, featherbedding became
widespread in American industry. It does not appear, however, to
have been litigated as a matter separate from other labor disputes; it
has always been considered a proper matter for collective bargaining.7
The Taft-Hartley Act was, in part, an attempt at statutory regulation
of this practice. Indeed, many featherbedding activities appear to
violate the letter of Section 8 (b) (6), which reads:
'A form of "make-work" whereby advertisements received in matrix form are
reset by hand; the hand-set work is rarely used, usually being destroyed after com-

pletion.
261 STAT. 136 (1947), as amended 29 U.S.C. §141 (Supp. 1953).

386 N.L.R.B. 951 (1949).
4193 F.2d 782 (7th Cir. 1951).
H.R. 8020, 80th Cong., Ist Sess. §§2, 12 (1947).
649 STAT. 449 (1935), 29 U.S.C. §151 (Supp. 1953).
7Cox, Some Aspects of the Labor Management Relations Act, 1947, 61 HAv. L.

Rxv. 274 (1948).
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"(b) It shall be an unfair labor practice for a labor organization or its agents...
"(6) To cause or attempt to cause an employer to pay or deliver any money or other thing of value, in the nature of an
exaction, for services which are not performed or not to be
performed."
The language of the act notwithstanding, the Court did follow
the congressional intent; the instant case and its companion, National
Labor Relations Board v. Gamble Enterprises, Inc.,8 were cases of
first impression in the Supreme Court" and were decided in accordance
with the policy of the legislative history of the Taft-Hartley Act.' 0
When the bill 2 was reported out of the House it contained extensive
material relative to the regulation of featherbedding in the sense of
an employer's agreeing to employ persons in excess of the number
reasonably required. The senators in the House-Senate Conference
Committee, however, thought that a practical determination of a
"reasonable number" would be difficult, and they were also doubtful
as to the constitutionality of this type of regulation. 2 Similar provisions in the Lea Act,' 3 regulating musical performances in the broadcasting industry, had been held unconstitutional by a circuit court
of appeals; 14 the appeal before the Supreme Court 5 was pending
when the co-author of the bill, Senator Taft, stated:16
"We thought that probably we had better wait and see what
happened, in any event, even though we are in favor of prohibiting all featherbedding practices. However, we did accept
one provision which makes it an unlawful-labor practice for
a union to accept money for people who do not work."
Further examination of the legislative record discloses that the phrase
"do not work" has been interpreted to mean "do nothing of any
kind"; clearly the legislative intent was that positive extortionate
8345 U.S. 117 (1953).

DAt p. 102.
'6See 93 CONG. REc. 6441 (1947).
"1H.R. 3020, 80th Cong., 1st Sess. (1947).
293 CONG. REc. 6441 (1947).
'360 STAT. 89 (1946), 47 U.S.C. §506 (Supp. 1953).

'4United States v. Petrillo, 68 F. Supp. 845 (ND. II. 1946).
'5United States v. Petrillo, 332 U.S. 1 (1947) (Lea Act declared constitutional).
3693 CONG. Rac. 6441 (1947).
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practices only were to be prohibited.
In the instant case the Court unfortunately went further and
characterized bogus typesetting as "bona fide made work,"' 7 which
had long been honored by contractual agreement between employer
and employees.' 8 Similar consideration was given to a less well established contractual background in the Gamble case,' 9 indicating
for
that this background furnishes economic and moral justification
20
featherbedding. As stated in the instant case by the Court:
"Section 8 (b) (6) leaves to collective bargaining the determination of what, if any, work, including bona fide 'made work,' shall
be included as compensable services and what rate of compensation shall be paid for it."
This language is strongly criticized by the dissenters in the Gamble
case; they claim that the act "does not distinguish between modern
make-work gimmicks and featherbedding techniques encrusted in an
industry's lore. . . §8 (b)(6) does not recognize prescriptive rights
2
in the law." '
The majority rationale, tending to justify featherbedding with a
contractual background, renders ineffective even the narrow interpretation of Section 8 (b) (6) intended by Congress; indeed, it does
violence to the interpretation indicated in earlier portions of the
Court'b opinion. This rationale cannot be supported when applied to
the practical give and take of labor bargaining. Featherbedding alone
is an unlawful strike objective, but unions may strike for ostensibly
legitimate demands in hopes of obtaining a settlement that will result
22
in the exactions of featherbedding concessions.
Distinctions between a strike threat and an assertion of a bargaining position have historical bases in labor law, 23 but they are unrealistic- the major factor encouraging settlement of a labor dispute is
the ominous prospect of a strike.24 By its rationale the Supreme Court
'7At p. 111.

'sAt p. 104.
19345 U.S. 117, 119 (1953).
20At p. 111.
21345 U.S. 117. 127 (1953).
22See Note, 64 HARv. L. R.zv. 781 (1951).
23Ibid.
24See Remarks of George W. Taylor at Conference on Training Law Students
in Labor Relations in Cox, CASES ON LABOR LAw 185, 187 (1948).
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has violated its policy of avoiding a construction that renders a
statute ineffectual25 and has impliedly condoned evasion of the limited
interpretation that Congress placed upon Section 8 (b) (6). The Court
has confused an otherwise logical determination of the issue by impliedly injecting the element of contractual background for featherbedding practices as a bar to NLRB action against unfair labor practices.
Since the instant decision many complaints alleging violations of
Section 8 (b) (6) have been filed with the NLRB; most have been
settled informally by a field examiner. 26 Unfavorable rulings on
complaints arising from theater operation, 27 building construction,28
and home insulation 2 were appealed by employers to the full Board;
in every case the examiner was upheld in his finding that the practices complained of did not fall within the purview of the Supreme
Court's interpretation of Section 8 (b) (6). This is unusual unanimity
within the NLRB, whose findings must be based upon a prepondenance of the evidence.30
Under the rule of the instant case the economic utility of the work
product is immaterial if the concessions31 to the union are realized
through proper negotiations as prescribed by the National Labor
Relations Board. Union demands must be clearly extortionate to fall
within the act as now interpreted; if employees are present and actually
perform work, useful or otherwise, a complaint against featherbedding
will probably be dismissed.
WILLIA

VicroR

GRUMAN

25See, e.g., United States v. Powers, 307 U.S. 214 (1939); Bird v. United States,

187 U.S. 118 (1902).
26See Note, 64 HARV. L. Rzv. 781 (1951).
27Gen. Couns. Ad. Dec., CCH LAB. LAW REP. NLRB Dec. ff12,789 (1953)
(demand for extra projectionists).
2SGen. Couns. Ad. Dec., CCH LAB. LAw REP. NLRB Dec. fl12,795 (1953)
(demand for 'maintenance' electrician in addition to regular electrician); cf. Gen.
Couns. Ad. Dec., CCH LAB. LAw REP. NLRB Dec. fll,064 (1951) (demand for
shares of bonus after severance from work).
29Gen. Couns. Ad. Dec., CCH LAB. LAW Rn'. NLRB Dec.

11,361

(1952)

(demand for pay while traveling).
3061 STAT. 147 (1947), 29 U.S.C. §160(c) (Supp. 1953).
31 1.e., provisions relative to the number of workers to be employed, their

duties, and their time schedules.
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